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ing to the nature of his case; since no case can be sent to the
auditor with directions to state an account in any way, unless it
be first shewn, that the plaintiff is entitled to relief; nor can an
account or discovery be directed in any case but as ancillary to a
previously ascertained or admitted right to relief. So that, if upon
a demurrer, plea, or answer, before or at the final hearing it should
be determined, that the plaintiff can have no relief, he can have no
account, nor any discovery; and although the taking of the ac-
count may not be stayed pending an appeal from the adjudication
in favour of the plaintiff’s title. (a)

I shall therefore in the first place, endeavour to obtain a clear
view of the plaintiff’s case; and thereupon consider and deter-
mine the nature of the relief to which he is entitled ; and then give
directions as to the accounts necessary to be taken for the purpose
of ascertaining the extent of that relief.

According to the law of England, an administrator de bonis non
cannot call the representatives of the previous deceased adminis-
trator of his testator to account for any property of the intestate,
that such predecessor may have converted or wasted. Nor can he
claim or recover any thing but those goods, chattels, and credits
of his intestate, which remain in specie and are capable of being
clearly and distinctly designated and distinguished as the property
of his intestate. {§) An executor or administrator, who is here
considered as a trustee for the creditors, legatees, and next of kin,
is expected and required to preserve the property of the deceased
apart from his own, and to give it, as it were, an ear-mark, that it
may be known and readily traced to any one into whose hands
it may happen to fall. And if he does so, the court will do every
thing that can be done to protect and assist him. (c)

According to our Provincial testamentary system, an adminis-
trator de bonis non might, under certain circumstances, have had
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